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FIFTH CIRCUIT APPEALS
FROM BANKRUPTCY DECISIONS
Henry Gabriel*
Scott Beal**
I. JURISDICTION OF THE BANKRUPTCY COURTS

Congress reformed the jurisdiction of the United States bankruptcy courts
through the Bankruptcy Amendments and Federal Judgeship Act of 1984 [hereinafter BAFJA].' Under the BAFJA, the bankruptcy courts have full authority to
decide "core proceedings" and limited authority over "otherwise related" or "noncore" proceedings. 2 Specifically, the BAFJA provides that: (1) "cases under title
11;" (2) "proceedings arising under title 11;" or (3) proceedings "arising in or
related to a case under title 11" shall be referred to the bankruptcy courts.' The
bankruptcy courts may exercisefull authority over "cases under title 11" and those
"core proceedings" that are "proceedings arising under title 11" or "arising in a
case under title 11.' The bankruptcy courts have only limited authorityover those
proceedings that are "non-core proceedings," but that are "otherwise related to a
case under title 11 ."5
The United States Fifth Circuit Court of Appeals defines a core proceeding as a
proceeding that "invokes a substantive right provided by title 11 or. . .a proceeding that, by its nature, could arise only in the context of a bankruptcy case." 6 A
nonexclusive list of"core proceedings" is provided in 28 U.S.C. § 157(b)(2). 7 The
Fifth Circuit defines a non-core proceeding as one that is "independent [of] and
antecedent to the bankruptcy petition."8 Decisions of the bankruptcy court in core
proceedings are appealable, pursuant to 28 U.S.C. § 158, and non-core proceedings are appealable only when the parties have consented to be bound by the decision of the bankruptcy court. 9

* Professor of Law, Loyola University School of Law, New Orleans, Louisiana.
** Associate for Morris Bart, P.L.C., New Orleans, Louisiana.

I. Pub. L. No. 98-353, 98 Stat. 333 (codified in scattered sections of 28 U.S.C.).
2. 28 U.S.C. § 157(b)-(c) (1988).
3. 28 U.S.C. § 157(a) (1988).
A "case under title I I" is the umbrella under which all other matters take place. It is initiated by the filing
of a petition under title II in the bankruptcy court, and terminated by an order dismissing or closing the
case. Everything that occurs in the bankruptcy court between these two events is treated as "a proceeding
arising in or related to"
the bankruptcy case.
Smith v. Revie (In re Moody), 817 F.2d 365, 367 (5th Cir. 1987) (quoting Richard B. Levin, Bankruptcy Appeals, 58 N.C. L. REV. 967, 985 (1980)).
4.28 U.S.C. § 157(b)(1) (1988).
5. 28 U.S.C. § 157(c)(1) (1988).
6. Wood v. Wood (In re Wood), 825 F2d 90, 97 (5th Cir. 1987).
7. 28 U.S.C. § 157(b)(2)(A)-(O) (1988).
8. Citizens Bank & Trust Co. v. Case (In re Case), 937 F.2d 1014, 1019 (5th Cir. 1991).
9.28 U.S.C. § 158 (1988 & Supp. V 1993).
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The initial determination of whether a proceeding is a core proceeding rests
with the bankruptcy judge.1" If the proceeding is deemed a core proceeding, the
ruling of the bankruptcy court is binding, but may be appealed to the district court
as a matter of right."1 If the proceeding is deemed a non-core proceeding, the
bankruptcy judge makes "proposed findings of fact and conclusions of law," then
submits those to the district court for review and issuance of a final order.12 However, if the parties consent, a non-core proceeding may be heard by a bankruptcy
court, and the parties will be bound by the findings of fact and conclusions of
law.13 Although binding, these orders are still appealable to the district court as a
matter of right.14
Jurisdiction of non-core proceedings remains with the district court.1 " These
proceedings are only referred to the bankruptcy courts. 16 Consequently, the district court may withdraw the referral from the bankruptcy court and exercise original jurisdiction "on its own motion or on [the] timely motion of any party." 7 A
case may be withdrawn "if the court determines that resolution of the proceeding
requires consideration of both title 11 and other laws of the United States regulating organizations or activities affecting interstate commerce." 8
II.

APPELLATE RULES AND PROCEDURE

A. In General
All appeals from the bankruptcy courts to the district courts are governed by 28
U.S.C. § 158(a) and (c). The district courts may hear appeals from "final judgments, orders, and decrees, and, with leave of the court, from interlocutory orders
and decrees, of bankruptcy judges entered in cases and proceedings referred to the
bankruptcy judges." 9 The procedures involved with these appeals are the same as
those in civil appeals taken to the courts of appeals from the district courts.2"
The Bankruptcy Code provides for the creation of bankruptcy appellate panels
to handle appeals in the first instance in lieu of the district courts.21 The district

10. 28 U.S.C. § 157(b)(3) (1988).
11.28 U.S.C. § 158(c) (1988).
12. 28 U.S.C. § 157(c)(1) (1988).
13. 28 U.S.C. § 157(c)(2) (1988).
14. Id.
15. 28 U.S.C. § 157(c)(1) (1988).
16. 28 U.S.C. § 157(c)(2) (1988).
17. 28 U.S.C. § 157(d) (1988).
18. Id.
19. 28 U.S.C. § 158(a) (1988) provides:
The district courts of the United States shall have jurisdiction to hear appeals from final judgments, orders, and decrees, and, with leave of the court, from interlocutory orders and decrees, of bankruptcy
judges entered in cases and proceedings referred to the bankruptcy judges under section 157 of this title.
An appeal under this subsection shall be taken only to the district court for the judicial district in which
the bankruptcy judge is serving.
20. 28 U.S.C. § 158(c) (1988).
21. 28 U.S.C. § 158(b) (1988 & Supp. V 1993).
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judges must approve all appeals referred to the bankruptcy appellate panels by a
majority vote.22 The Fifth Circuit has not created an appellate panel.
Section 158(d) governs appeals of bankruptcy decisions from the district courts
to the courts of appeals.23 The circuit courts have jurisdiction over all "final decisions, judgments, orders, and decrees" that are entered at the district court level
pursuant to an appeal from the bankruptcy court. 24 In a normal civil proceeding,
the courts of appeals have jurisdiction over "final decisions" pursuant to 28
U.S.C. §§ 1291 and 1292. However, in a bankruptcy proceeding, finality is much
less rigid.2"
Appeals of bankruptcy cases or matters from the courts of appeals to the United
States Supreme Court are governed by 28 U.S.C. § 1254. There are two methods
of effecting this type of appeal: (1) courts of appeals may certify a question for
appeal; or (2) the Supreme Court may grant certiorari upon petition of any party. 26
B. Appealsfrom the Bankruptcy Court to the District Court
1. Final Orders in Core Proceedings27
Bankruptcy courts issue binding orders from all cases under title 11, core proceedings arising under title 11, and, with the parties' consent, in non-core proceedings. 28 All "final orders" are appealable as a matter of right to the district court2 9
for the judicial district where the bankruptcy judge is sitting.3" A final order is one
"which ends the litigation on the merits and leaves nothing for the court to do but
execute the judgment," 31 or one that "must 'conclusively determine substantive
rights.' "32 "In bankruptcy proceedings, it is generally the particular adversary
proceeding or controversy that must have been finally resolved, rather than the
entire bankruptcy litigation."33 There is a "hardship exception" to the finality rule.
The exception applies when an order that is otherwise not appealable determines
the substantive rights of a party, and those rights " 'will be irreparably lost if
review is delayed until final judgment.' ,,31

22.28 U.S.C. § 158(b)(3) (Supp. V 1993).
23.28 U.S.C. § 158(d) (1988).
24.28 U.S.C. § 158(d) (1988) provides: "The courts of appeals shall have jurisdiction of appeals from all
final decisions, judgments, orders, and decrees entered under subsections (a) and (b) of this section."
25. 16 CHARLES A. WRIGHT ET AL., FEDERAL PRACTICE AND PROCEDURE § 3926.2 (Supp. 1994).
26.28 U.S.C. § 1254 (1988).
27. There is no statutory authority for appeals from non-core proceedings from the bankruptcy courts to the
district courts.
28.28 U.S.C. § 157 (1988).
29. 28 U.S.C. § 158(c) (1988).
30.28 U.S.C. § 158(a) (1988).
31. Catlin v. United States, 324 U.S. 229, 233 (1945) (superseded by statute).
32. Path-Science Lab., Inc. v. Greene County Hosp. (In re Greene County Hosp.), 835 F.2d 589, 595 (5th
Cir.) (quoting Foster Sec., Inc. v. Sandoz (In
re Delta Servs. Indus.), 782 F.2d 1267, 1271 (5th Cir. 1986)), cert.
denied, 488 U.S. 820 (1988).
33. Charter Co. v. Prudential Ins. Co. of Am. (In re Charter Co.), 778 F.2d 617, 621 (11 th Cir. 1985).
34. Huckeby v. Frozen Food Express, 555 F.2d 542, 549 (5th Cir. 1977) (quoting United States v. Wood, 295
F.2d 772, 778 (5th Cir. 1961), cert. denied, 369 U.S. 850 (1962)) (emphasis omitted).
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2. Interlocutory Orders of the Bankruptcy Court
The district courts also have discretionary appellate jurisdiction over interlocu3
tory appeals certified in cases or proceedings referred to the bankruptcy courts. 1
Although § 158(a) does not define the parameters of this discretion, the district
courts have uniformly limited their review to those circumstances in which an appeal may be taken from the district court to the court of appeals under 28 U.S.C.
§ 1292(b). 36 The Fifth Circuit defines a permissible interlocutory appeal as" 'one
which does not finally determine a cause of action but only decides some intervening matter pertaining to the cause, and which requires further steps to be taken in
Therefore, disorder to enable the court to adjudicate the cause on the merits.'
trict courts have generally applied a three-part test to determine whether to grant
leave to appeal from an interlocutory bankruptcy court order. Leave will be
granted if: (1) the order sought to be reviewed involves a controlling question of
law; (2) as to which a substantial ground for difference of opinion exists; and (3) an
38
immediate appeal may materially advance the ultimate termination of the case.
A party may also seek review of an interlocutory order through the "collateral
order doctrine."39 Under this doctrine, the bankruptcy court order must: "(1) deal
with an issue that is independent from the substance of the other claims; (2) conclusively determine the question; (3) be unreviewable on appeal from a final judgment; and (4) involve a serious and unsettled question of law."4"
"3'

3. Motion for Leave to Appeal
To appeal an interlocutory order, an appellant must file a notice of appeal.41 The
notice must indicate that the order sought to be reviewed involves a controlling
question of law as to which a substantial ground for difference of opinion exists,
and that an immediate appeal may materially advance the ultimate termination of

35.28 U.S.C. § 158(a) (1988).
36. See, e.g., Pileckas v. Marcucio, 156 B.R. 721, 724 (N.D.N.Y. 1993). 28 U.S.C. § 1292(b) (1988) provides:
When a district judge, in making in a civil action an order not otherwise appealable under this section,
shall be of the opinion that such order involves a controlling question of law as to which there is substantial ground for difference of opinion and that an immediate appeal from the order may materially advance
the ultimate termination of the litigation, he shall so state in writing in such order. The Court of Appeals
which would have jurisdiction of an appeal of such action may thereupon, in its discretion, permit an
appeal to be taken from such order, if application is made to it within ten days after the entry of the order:
Provided, however, [tihat application for an appeal hereunder shall not stay proceedings in the district
court unless the district judge or the Court of Appeals or ajudge thereof shall so order.
37. Stewart v.Kutner (In re Kutner), 656 F.2d 1107, 1111 (5th Cir. Unit A Sept. 1981) (quoting I COLLIER ON
BANKRUPTCY 3.03, at 3-301 (15th ed. 1980)), cert. denied, 455 U.S. 945 (1982).
38. 28 U.S.C. § 1292(b) (1988).
39. See, e.g., Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541 (1949).
40. In re MCorp Fin., Inc., 139 B.R. 820, 824 (S.D. Tex. 1992) (citing Louisiana Ice Cream Distribs., Inc.
v. Carvel Corp., 821 F2d 1031, 1033 (5th Cir. 1987)).
41.28 U.S.C. § 1292(b) (1988).
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3
the case." This must be accompanied by a motion for leave to appeal." The

motion must contain:
(1) a statement of the facts necessary to an understanding of the questions to be presented by the appeal; (2) a statement of those questions and of the relief sought; (3) a
statement of the reasons why an appeal should be granted; and (4) a copy of thejudgment, order, or decree complained of and of any opinion or memorandum relating
thereto."
The motion and the notice of appeal, and one copy of each, must be filed with the
clerk of the district court within ten days of the issuance of the order to be
appealed.

Briefs are deemed filed with the clerk of the court when properly placed in the
mail. 46 All other documents are not consideredfiled until actually received by the
clerk. 47 An adverse party has ten days after the filing of the notice of appeal and
motion for leave to appeal to file an answer.' The clerk of court must serve notice
of the filing of a notice of appeal and motion for leave, 49 but service of all other
papers filed in the proceedings is to be made on all other parties to the appeal "by
the party or a person acting for [the party].""

C. Referral of the Appeal from the District Court
to a Magistrate
The circuits are split over whether the district court may refer a bankruptcy
matter to a magistrate. The 1978 Bankruptcy Reform Act [hereinafter BRA]5" provided that "[a] district court may not refer an appeal under. . . section [160] to a
magistrate or to a special master."52 In 1982, the United States Supreme Court, in
Northern Pipeline Construction Co. v. Marathon Pipeline Co. , held that "the
broad grant ofjurisdiction to the bankruptcy courts contained in 28 U.S.C. § 1471
• . .[was] unconstitutional."54 In response to this case," Congress enacted the
BAFJA,"6 which completely omits the prohibition against referral to magistrates.

42. Id.
43. FED. R. BANKR. P. 8001(b).
44. FED. R. BANKR. P. 8003(a).

45. Id.
46. FED. R. BANKR. P. 8008(a).
47. Id.
48. FED. R. BANKR. P. 8003(a).
49. FED. R. BANKR. P. 8004.
50. FED. R. BANKR. P. 8008(b).

51.
52.
53.
54.
55.
56.

Pub. L. No. 95-598, 92 Stat. 2549 (1978).
Id.§ 1334, at 2668.
458 U.S. 50 (1982) (superseded by statute).
Id. at 87.
H.R. CONE. REP. No. 882, 98th Cong., 2d Sess. 1 (1984), reprinted in1984 U.S.C.C.A.N. 576, 576.
Pub. L. No. 98-353, 98 Stat. 333 (1984) (codified in scattered sections of 28 U.S.C.).
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In 1987 and 1988, the Fifth and Seventh Circuits decided that a district court
may not refer a bankruptcy appeal to a magistrate.5 7 Both circuits agreed that
given the elaborate system for appealing final orders of bankruptcy courts, Congress would have made a specific provision for the referral of appeals to the magistrates if that was intended; and, as it had not provided for that, there was no right
of referral.5 The Tenth Circuit took the contrary view in Hall v. Vance,5" reasoning
that because the BAFJA did not specifically prohibit referral, and because
§ 636(b)(3) allowed district courts to assign additional duties to the magistrate
courts, a referral to the magistrate should be allowed.6
Hall is distinguishable in that the district court specifically reserved to itself the
final decision on appeal. 6 The district court only sought an advisory opinion from
the magistrate,62 which is allowed under 28 U.S.C. § 636(b)(1)(B). The Fifth
Circuit adopted this exception, and allowed the district court to make the final
determination in the matter after referring the appeal to a magistrate and then
"thoroughly reviewing the case."63 Thus, referral of the entire appeal to a magistrate is probably not allowed. However, if the district court reserves the right of
final determination and uses the magistrate as an advisor, then referral is permissible.
D. Appeals from the United States Bankruptcy Court
to the Court of Appeals
Although provided for in the BRA, appeals from the bankruptcy court directly
to the court of appeals are no longer allowed. The BRA provided that with consent
of all parties, "a court of appeals shall have jurisdiction of an appeal . . . of a
bankruptcy court."' However, the BAFJA states that "[t]he courts of appeals shall
have jurisdiction of appeals from all final decisions, judgments, orders, and
decrees entered [by district courts and bankruptcy appellate panels]."65 All is not
lost should a party request review at the court of appeals level from a bankruptcy
court's final decision. Congress has granted all federal courts broad transfer
powers when a court finds that it lacks jurisdiction through the Federal Courts Improvement Act of 1982.66 In addition, in the interest of justice, the case could proceed in a court of proper jurisdiction if timely filed. 67 The authors warn against
risking the merits of an appeal on this provision.
57. Minerex Erdoel, Inc., v. Sina, Inc., 838 F.2d 781 (5thCir.), cert. denied sub nom. Baker, Smith &Mils
v. Minerex Erdoel, Inc., 488 U.S. 817 (1988); In re Elcona Homes Corp., 810 F.2d 136 (7th Cir. 1987).
58. Minerex Erdoel, 838 F.2d at 786; Elona Hotnes, 810 F.2d at 139.
59. 887 F.2d 1041 (10th Cir. 1989).
60. Id. at 1046.
61. Id.
62. Id.
63. Allstate Ins. Co. v. Foreman (In re Foreman), 906 F.2d 123, 126 (5th Cir. 1990), overruled on other
grounds sub nom. Allison v. Roberts (In re Allison), 960 F.2d 481 (5th Cir. 1992).
64. Bankruptcy Reform Act, Pub. L. No. 95-598, § 1293, 92 Stat. 2549, 2667 (1978).
65. 28 U.S.C. § 158(d) (1988).
66. 28 U.S.C. § 1631 (1988).
67. Thistlethwaite v. First Nat'l Bank (In re Exclusive Indus. Corp.), 751 F.2d 806, 808-09 (5th Cir. 1985).
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E. Appeals from the District Court to the Court of Appeals:
OriginalProceedingfrom the Bankruptcy Court
1. 28 U.S.C. §§ 1291 and 1292 Confer Jurisdiction on the Courts of Appeals
Sections 1291 and 1292 grant the courts of appeals jurisdiction over "final decisions of the district courts" and "[i]nterlocutory orders of the district courts."68 Although the Fifth Circuit and all sister circuits determined that these sections were
superseded by § 158(d),69 the United States Supreme Court has held that "[s]ections 1291 and 158(d) do overlap,. . . each section confers jurisdiction over cases
that the other section does not reach," 7 and "[n]owhere . . .has Congress indicated that the unadorned words of § 1292 are in some way limited by implication."71 The Supreme Court found no inference in the statutes or the legislative
history to indicate that Congress meant to limit appellate review in appellate matters. 72 Thus, the courts of appeals have jurisdiction over bankruptcy matters from
the district court level pursuant to §§ 1291 and 1292, and § 158 has no limiting
effect.
2. Section 158(d) Provides Flexible Rule of Finality
Despite the fact that § 158(d) does not limit §§ 1291 and 1292, it does provide a
more flexible standard of finality. The Supreme Court has defined finality as it
pertains to § 1291 in a nonbankruptcy matter as a decision which" 'ends the litigation on the merits and leaves nothing for the court to do but execute the judgment.' "" The Supreme Court has not, however, defined finality under § 158.
Charles Wright and Arthur Miller have concluded that because bankruptcy proceedings have a unique nature, a more flexible definition of finality is necessary.74
"[S]ome courts begin their analysis by stating what they obviously think is the
absurd position that, under one view of the matter, only the order closing the bankruptcy case could be considered to be 'final,' as that term is used in ordinary civil
litigation.""
The Fifth Circuit has recognized that "a court of appeals . . .[does] not have
jurisdiction unless the decision of the district court meets the finality requirements
of § 158(d). " ' 6 Based on the history of prior federal bankruptcy law, the Fifth Circuit has determined that Congress did not intend for finality to have the same

68.28 U.S.C. §§ 1291-1292 (1988 & Supp. V 1993).
69. Louisiana World Exposition, Inc. v. Federal Ins. Co. (In re Louisiana World Exposition, Inc.), 832 F.2d
1391, 1394-95 (5th Cir. 1987) (quoting National Bank of Commerce v. Barrier (In re Barrier), 776 F.2d 1298,
1299 (5th Cir. 1985)).
70. Connecticut Nat'l Bank v. Germain, 112 S.Ct. 1146, 1149 (1992).
71. Id.
72. Id. (Stevens, J., concurring).
73. Coopers & Lybrand v. Livesay, 437 U.S. 463,467 (1978) (quoting Catlin v. United States, 324 U.S. 229,
233 (1945) (superseded by statute)).
74. 16 WRIGHT, supra note 25, § 3926.2.
75. 1 COLLIER ON BANKRUPTCY 3.03, at 3-184 (Lawrence P. King ed., 15th ed. 1994).
76. Smith v. Revie (Inre Moody), 817 F.2d 365, 366 (5th Cir. 1987).
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meaning in a bankruptcy context. 77 The Fifth Circuit rule is that "an order which
ends a discrete judicial unit in the larger case concludes a bankruptcy proceeding
and is a final judgment for the purposes of section 158(d)."78 The court warns,
however, that despite the flexible standard of finality, "for this [c]ourt to have
jurisdiction under section 158 the order [appealed from] must finally dispose of
all the issues in that separate proceeding."79 In addition, no matter what type of
action is taken by the court, even if normally interlocutory, if the order entered
also has the effect of denying all other relief sought, then the order is deemed final
as well.8"
Whether these orders are appealable is of less importance after the Supreme
Court's decision in ConnecticutNational Bank v. Germain.8 1 The courts no longer
have to wade around the rule forbidding interlocutory appeals because most are
subject to the discretion of the appellate court and require the certification of the
district court.82 This more flexible standard of defining a final judgment is important because it defines the parameters of what may be appealed as a matter of right.
The majority of the circuits agree, holding that the entire system would grind to
a halt if the proceeding must be finally concluded before each separate ruling can
be reviewed. 83 Under this flexible standard, jurisdiction is dependent upon both
the district and bankruptcy courts' orders being final."
3. Which Rulings Are Final?
Finality is contingent upon the conclusion of an adversarial proceeding within
the entire litigation. The Fifth Circuit considers whether the bankruptcy court
order was merely a preliminary step in the proceeding, not affecting the disposition, or one that conclusively determines the substantive rights of the parties.8"
The Fifth Circuit warns against attempting to define finality by implication from

77. Id. at 367.
78. England v. FDIC (In re England), 975 F.2d 1168, 1172 (5th Cir. 1992).
79. Louisiana World Exposition, Inc. v. Federal Ins. Co. (In re Louisiana World Exposition, Inc.), 832 F2d
1391, 1396 (5th Cir. 1987) (emphasis added).
80. Id. at 1396 n.7. In this case, the dismissal of a complaint and affirmance by the district court were both
deemed final. Id. at 1391.
81. 112 S. Ct. 1146 (1992).
82. Id. at 1148.
83. See Clark v. Brayshaw (In re Brayshaw), 912 F.2d 1255, 1256 (10th Cir. 1990); Kubicik v. Apex Oil Co.
(In re Apex Oil Co.), 884 F.2d 343, 347 (8th Cir. 1989); Cottrell v. Schilling (In re Cottrell), 876 F.2d 540,541
(6th Cir. 1989); Moody v. Empire Life Ins. Co. (In re Moody), 849 F.2d 902, 904 (5th Cir.), cert. denied, 488
U.S. 967 (1988); F/S Airlease II, Inc. v. Simon, 844 F.2d 99, 103-04 (3d Cir.), cert. denied, 488 U.S. 852
(1988); Charter Co. v. Prudential Ins, Co. of Am. (In re Charter Co.), 778 F.2d 617, 621 (1Ith Cir. 1985);
Sumy v. Schlossberg, 777 F.2d 921,923 (4th Cir. 1985).
84. Commerce Bank v. Mountain View Village, 5 F3d 34, 36 (3d Cir. 1993); Lewis v. FHA, 992 F.2d 767,
771 (8th Cir. 1993); Shimer v. Fugazy (In re Fugazy Express, Inc.), 982 F.2d 769, 775 (2d Cir. 1992); Security
Pac. Bank Wash. v. Steinberg (In re Westwood Shake & Shingle, Inc.), 971 F.2d 387, 389 (9th Cir. 1992); Kaiser
Steel Corp. v. Frates (In re Kaiser Steel Corp.), 911 F.2d 380, 385 (10th Cir. 1990); In re Lytton's, 832 F.2d 395,
396 (7th Cir. 1987).
85. Foster Sec., Inc. v. Sandoz (In re Delta Servs. Indus.), 782 F.2d 1267, 1270-71 (5th Cir. 1986).
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any of the bankruptcy rules. 86 Although the language and notes contained in the
Federal Rules of Bankruptcy Procedure can be analogized to "finality" questions,
the court stresses that "[n]either the Bankruptcy Code nor the Bankruptcy Rules
87
expressly set out which orders . . . are final for purposes of appeal." The court
88
stresses that case law is the proper forum for determining finality. The following
are some common orders and a description of their treatment before the Fifth
Circuit.
a. An Order Which Grants or Denies an Exemption Is Final
In England v. FDIC (In re England),89 the Fifth Circuit specifically held that
"[a]n order which grants or denies an exemption will be deemed a final order.""
b. District Court Reversal of Interlocutory Order Is Final
An interlocutory order from the bankruptcy court can be "cured" of its lack of
finality by the district court and become final. A reversal of the bankruptcy court's
interlocutory order by the district court, which in effect dismisses the complaint,
leaves no further action for the bankruptcy court to take, thus rendering the judgment final for purposes of appeal. 91
c. Order Authorizing the Sale of Part of the Estate Is Final
The Fifth Circuit held that this order was final even though it neither ended a
judicial section nor disposed of any claim.92 In addition, an order refusing to enter
judgment is appealable if the district judge believes that he has already entered a

valid judgment and will have nothing further to do with the case.93
d. Appointment of an Interim Trustee Is a Final Order
The Fifth Circuit applies a three-step analysis to determine if an appointment is
a final order.94 First, the court considers the "nature of the role" that the order
plays in the bankruptcy proceeding.95 Second, the court balances the necessity of
avoiding delay and the dangers of harassment against the right to appellate
review.98 Third, the court considers whether allowing this type of appeal will
86. Texas Extrusion Corp. v. Lockheed Corp. (In re Texas Extrusion Corp.), 844 F.2d 1142, 1155(5th Cir.),
cert. denied, 488 U.S. 926 (1988) (holding that the approval of a disclosure statement is only one step in the process of reorganization and does not resolve any discrete disputes within the larger bankruptcy proceeding).
87. Texas Extrusion Corp., 844 F.2d at 1155.
88. Id.
89. 975 F.2d 1168 (5th Cir. 1992).
90. Id. at 1172. See also Clark v. Brayshaw (In re Brayshaw), 912 F.2d 1255, 1256 (10th Cir. 1990); In re
Jones, 768 F.2d 923, 925-26 n.3 (7th Cir. 1985); White v. White (In re White), 727 F.2d 884, 886 (9th Cir.
1984); John T. Mather Memorial Hosp. v. Pearl, 723 F.2d 193, 194 n. I (2d Cir. 1983).
91. Ichinose v. Homer Nat'l Bank (In re Ichinose), 946 F.2d 1169, 1177 (5th Cir. 1991).
92. Hendrick v. H.E. Avent, 891 F.2d 583,586 (5th Cir.), cert. denied, 498 U.S. 819 (1990). Seealso Gekas
v. Pipin (In re Met-L-Wood Corp.), 861 F.2d 1012, 1016 (7th Cir. 1988), cert. denied, 490 U.S. 1006 (1989).
93. Seiscom Delta, Inc. v. Two Westlake Park (In re Seiscom Delta, Inc.), 857 E2d 279, 286 (5th Cir. 1988).
94. Foster Sec., Inc. v. Sandoz (In re Delta Servs. Indus.), 782 F.2d 1267, 1269-73 (5th Cir. 1986).
95. Id. at 1271.
96. Id.
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flood the courts with " 'litigants seeking to second-guess trial courts and the
unpredictable course of future events.' ""
e. Remand by the District Court Is a Final Order
The Fifth Circuit considers whether the bankruptcy court's order is final in
character.98 In defining the character, the court examines whether appeal at the
district court level is possible, and whether substantive rights are determined, or
whether it is merely a preliminary step in some phase of the bankruptcy proceeding." If the order is final, the court determines if the remand by the district court
requires extensive further proceedings."10 The nature of the remand is a question
of what is left for the bankruptcy court to do. Even if additional proceedings are
necessary to enforce the order, the district court's remand may still be deemed
final when no substantive proceedings are necessary.101
f. Motions to Withdraw Reference Are Not Final Orders
Motions to withdraw reference are nonfinal orders and are not appealable before final judgment. 2 A district court can separate claims in a single complaint
and try them individually."0 3 These are analogous to withdrawal of the reference,
and as such are interlocutory because no final determination has been reached. 104
g. Sanction Orders Are Not Final Orders
The practicality of a bankruptcy proceeding limits the flexibility of § 158 when
sanction orders are considered.0 5 If the court can find no practical reason for
granting greater flexibility to an order in a bankruptcy case than it would order in
an ordinary civil case, the order will not be appealable. 0 6 The Fifth Circuit looks
to the treatment which is given the order in an ordinary civil matter, and based on
that treatment, will determine its appealability in a bankruptcy context.107 Interlocutory orders imposing sanctions are not immediately appealable in ordinary
civil cases because the order could be appealed when merged with the final

97.Id. at 1272 (quoting In re American Colonial Broadcasting Corp., 758 F.2d 794, 802 (1 stCir. 1985)). But
see Committee of Dalkon Shield Claimants v. A.H. Robins Co., 828 F.2d 239, 241 (4th Cir. 1987) (holding that
the appointment was reviewable although not final in a technical sense to protect creditors).
98. Path-Science Lab., Inc. v. Greene County Hosp. (In re Greene County Hosp.), 835 F.2d 589, 595 (5th
Cir.), cert. denied, 488 U.S. 820 (1988).
99. Greene County Hosp., 835 F.2d at 595.
100. Id.
101. Id. at 596.
102. In re Lieb, 915 F.2d 180, 185 (5th Cir. 1990).
103. FED. R. BANKR. P. 7042.

104. Lieb, 915 F.2d at 185.
105. Oxley v. Watson (In re Watson), 884 F.2d 879, 880 (5th Cir. 1989).
106. Foster Sec., Inc. v. Sandoz (In re Delta Servs. Indus.), 782 F.2d 1267, 1272 (5th Cir. 1986).
107. Id.
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judgment.l"' Thus, the sanction orders will not be appealable in a bankruptcy context either.109
h. Denial of Motion to Dismiss Is Not a Final Order
The Fifth Circuit will consider "bankruptcy court orders that constitute only a
preliminary step in some phase of the bankruptcy proceeding. . .[to be] interlocutory and not appealable."11 Under this standard, an order denying a motion to
dismiss allows the proceeding to continue, and is thus "only a preliminary step"
and not final. "

4. Interlocutory Appeals: Permissible Under 28 U.S.C. § 1292
The Fifth Circuit had held that § 158(d) superseded the jurisdictional grant of
§§ 1291 (appeals from final orders) and 1292 (appeals from interlocutory
orders).112 Because § 158(d) only permitted appeals from final orders, there were
no interlocutory appeals permitted from district courts acting as appellate courts
in bankruptcy. However, the Supreme Court, in ConnecticutNationalBank v. Germain,113 determined that even in cases originating in the bankruptcy courts, the
courts of appeals retain their jurisdictional grants under § 1292 and may certify
decisions of the district court as interlocutory and reviewable. 114
Section 1292(a) provides that "the courts of appeal shall have jurisdiction of
appeals from.

.

.[i] nterlocutory orders of the district courts. ""' The statute does

not expressly limit this jurisdiction to the exclusion of district courts sitting as
bankruptcy appellate courts. However, § 158(d) only grants the courts of appeals
jurisdiction over "appeals from all final decisions, judgments, orders, and decrees
entered" by the district courts sitting as appellate courts in bankruptcy. "' As
§ 158(d) is silent on interlocutory orders, the Supreme Court addressed the question whether § 158(d) limited the circuit courts' jurisdiction of interlocutory
orders by negative implication.

117

The Court restated the canon that "[riedundancies across statutes are not unusual events in drafting, and so long as there is no 'positive repugnancy' between

108. Click v. Abilene Nat'l Bank, 822 F.2d 544, 545 (5th Cir. 1987).
109. The Ninth Circuit has come to a slightly different conclusion in this area. That court has held that when
the party sanctioned is a nonparty, and the reason for the contempt citation is based on invocation of the Fifth
Amendment, the bankruptcy court order is final and immediately appealable to the court of appeals, if no factual
issues requiring remand to the bankruptcy court were pending. See Plastiras v. Idell (In re Sequoia Auto Brokers,
Ltd.), 827 F.2d 1281, 1283 (9th Cir. 1987) (citing David v. Hooker, Ltd., 560 F.2d 412, 415 (9th Cir. 1977))
(superseded by rule). See also Maness v. Meyers, 419 U.S. 449,461 (1975).
110. Sandoz, 782 F.2d at 1270-71.
11l.
Promenade Nat'l Bank v. Phillips (In re Phillips), 844 F.2d 230, 236 (5th Cir. 1988).
112. Hester v. NCNB Tex. Nat'1 Bank (In re Hester), 899 F.2d 361, 365 (5th Cir. 1990); National Bank of
Commerce v. Barrier (In re Barrier), 776 F.2d 1298, 1299 (5th Cir. 1985).
113. 112S. Ct. 1146(1992).
114. Id. at 1150.
115. 28 U.S.C. § 1292(a) (1988).
116. 28 U.S.C. § 158(d) (1988).
117. ConnecticutNatl Bank, 112 S. Ct. at 1149.
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' Neither statute renders the other
two laws, a court must give effect to both."118
superfluous, and the courts of appeals shall have jurisdiction over district court
orders "[s]o long as a party to a proceeding or case in bankruptcy meets the condi-

tions imposed by § 1292. "119

The Fifth Circuit first addressed its newly-discovered jurisdiction five weeks
after Germain was decided. 12 Under its prior holdings, the court denied review
because § 158(d) did not grant jurisdiction.121 However, under Germain, the Fifth
Circuit may entertain any certified interlocutory order of a district court.122
The Fifth Circuit recognizes three exceptions to the finality rule of § 1291.
First, if the ruling is made appealable because it is certified for appeal pursuant to
§ 1292 or another statute, it need not be final.123 Second, the court recognizes
three rules that impart § 1291 finality on an order by action of the court- referred
to as the Cohen v. BeneficialIndustrialLoan Corp.,124 United States v. Wood 2", and
Forgay v. Conrad26 rules. Third, the Jetco Electric Industries, Inc. v. Gardiner127
rule excuses compliance with Rule 54(b). Each of these exceptions "applies only
where there is 'an order, otherwise nonappealable, determining substantial rights
of the parties which will be irreparably lost if review is delayed until final
judgment.' "128 Thus, these hardship exceptions will be invoked by the courts
when a party risks losing any substantive rights.
F Appealsfrom the District Courtto the Court of Appeals:
OriginalProceedingfrom the DistrictCourt
The United States district courts may refer any bankruptcy cases to the bankruptcy courts.129 The bankruptcy courts can only issue final orders from core proceedings,130 or, in non-core proceedings where all parties agree to be bound by the
bankruptcy court's orders.1 31 In a non-core proceeding where the parties do not
consent to be bound by the bankruptcy court's decision, the bankruptcy court only
makes proposed findings of fact and conclusions of law which are submitted to the
district court for review and the issuance of a final judgment. 132 It is these types of
proceedings that this section addresses. The Fifth Circuit rule is that bankruptcy

118. Id. (quoting Wood v. United States, 41 U.S. (16 Pet.) 342, 363 (1842)).
119. Id. at 1150.
120. Adams v. First Fin. Dev. Corp. (In re First Fin. Dev. Corp.), 960 F.2d 23 (5th Cir. 1992).
121. Foster Sec., Inc. v. Sandoz (In re Delta Servs. Indus.), 782 F.2d 1267, 1272-73 (5th Cir. 1986).
122. Adams, 960 F.2d at 25.
123. Huckeby v. Frozen Foods Express, 555 F.2d 542, 546 (5th Cir. 1977).
124. 337 U.S. 541 (1949).
125. 295 F.2d 772 (5th Cir. 1961), cert. denied, 369 U.S. 850 (1962).
126.47 U.S. (6 How.) 201 (1848).
127. 473 F.2d 1228 (5th Cir. 1973).
128. Huckeby v. Frozen Foods Express, 555 F.2d 542, 548-49 (5th Cir. 1977) (quoting United States v. Wood,
295 F.2d 772, 778 (5th Cir. 1961), cert. denied, 369 U.S. 850 (1962)) (emphasis omitted).
129. 28 U.S.C. § 157(a) (1988).
130.28 U.S.C. § 157(b)(1) (1988).
131.28 U.S.C. § 157(c)(2) (1988).
132. 28 U.S.C. § 157(c) (1988).
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court decisions in non-core proceedings (without party consent) are orders of the
district court for purposes of appeal.133
G. Appeals to the United States Supreme Court
Section 1254 provides two avenues for orders of the courts of appeals to be
reviewed by the Supreme Court.134 First, a party to the proceeding may petition
the Court for grant of a writ of certiorari before or after the rendering of a judgment or decree.1 31 Second, the courts of appeals may certify, at any time, any
question of law "as to which instructions are desired;" and the Supreme Court may
issue binding instructions, or take jurisdiction of the entire matter, or decline
review.136 Congress no longer allows direct appeal from the district court when the
court holds any part of the Bankruptcy Code unconstitutional. 17
III. STANDARDS OF REVIEW

A. Issues of Law: De Novo Review
All bankruptcy courts' conclusions of law are reviewed de novo, both by the
district courts and the courts of appeals. 3 This does not mean retrial at the appellate level. The Supreme Court recommends a careful consideration of the district
court's legal analysis, stating that "an efficient and sensitive appellate court at least
will naturally consider this analysis in undertaking its review." 139 The circuits have
generally interpreted this to mean that the courts have the "appellate power, ability, and competency to come to a different conclusion on the record as determined
below."14 Generally, the Fifth Circuit applies no particular deference to the deci41
sions of the lower courts and reaches an independent conclusion on the record.'
B. Findings of Fact: Clearly Erroneous and De Novo Review
The Federal Rules of Bankruptcy Procedure provide that "[f]indings of fact...
shall not be set aside unless clearly erroneous, and due regard shall be given to the
opportunity of the bankruptcy court to judge the credibility of the witnesses."142

133. Louisiana World Exposition, Inc. v. Federal Ins. Co. (In re Louisiana World Exposition, Inc.), 832 F.2d
1391, 1394 (5th Cir. 1987).
134. 28 U.S.C. § 1254 (1988).

135.28 U.S.C. § 1254(I) (1988).
136. 28 U.S.C. § 1254(2) (1988).
137. Act of June 27, 1988, Pub. L. No. 100-352, § 1, 102 Stat. 662, 662.
138. Richmond Leasing Co. v. Capital Bank, N.A., 762 F.2d 1303, 1307 (5th Cir. 1985). See also Pierson &
Gaylen v. Creel & Atwood (In re Consolidated Bancshares, Inc.), 785 F.2d 1249, 1252 (5th Cir. 1986) (superseded by statute).
139. Salve Regina College v. Russell, 499 U.S. 225, 232 (1991).
140. 1 STEVEN A. CHILDRESS & MARTHA S. DAvis, FEDERAL STANDARDS OF REVIEW § 2.14, at 2-102 (2d ed.

1992).
141. As a Fifth Circuit judge once reminded counsel, "[j]udges are not ferrets!" Nicholas Acoustics & Specialty
Co. v. H & M Constr. Co., 695 F.2d 839, 847 (5th Cir. 1983).
142. FED. R. BANKR. P. 8013. See also FED. R. Civ. P. 52(a).
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The Fifth Circuit applies the "clearly erroneous" standard of review to a bank43
ruptcy court's findings of fact. 1
[A] finding is 'clearly erroneous' when although there is evidence to support it, the
reviewing court on the entire evidence is left with a definite and firm conviction that
a mistake has been committed. If the district court's account of the evidence is plausible in light of the record viewed in its entirety, the court of appeals may not reverse
it even though convinced that had it been sitting as the trier of fact, it would have
weighed the evidence differently.'"

Findings of good faith, reasonableness of a plan, and bad faith are also reviewed
under the clearly erroneous standard."'4 Some district courts in the Fifth Circuit
apply a de novo standard of review to the factual findings and conclusions of law in
a non-core proceeding where the
parties have not consented to be bound by the
46
bankruptcy court's decisions.
C. HarmlessError

Federal Rule of Bankruptcy Procedure 9005 codifies Federal Rule of Civil Procedure 61 and makes it applicable to proceedings under the Bankruptcy Code.' 47
In the Fifth Circuit, harmless error exists if a party fails to show any harm suffered
because of the imposition of an order. 4' 8 If the error does not affect the substantial
rights of one of the parties, even though incorrect, harmless error will be found.
D. Abuse of Discretion

Some final decisions of the bankruptcy courts are subject to the abuse of discretion standard. Among those are orders compromising controversies,149 orders
approving payments, orders refusing a discharge, and orders concerning a stay
pending appeal.,i 0 In determining whether an abuse of discretion amounting to a
usurpation of power has occurred, the Fifth Circuit considers: first, whether there
are other avenues of appeal available to the party; second, whether there is
143. Richmond Leasing Co. v. Capital Bank, N.A., 762 F2d 1303, 1307 (5th Cir. 1985). See also Pierson &
Gaylen v. Creel & Atwood (In re Consolidated Bancshares, Inc.), 785 F.2d 1249, 1252 (5th Cir. 1986) (superseded by statute).
144. Memphis-Shelby County Airport Auth. v. Braniff Airways, Inc. (In re Braniff Airways, Inc.), 783 F.2d
1283, 1287 (5th Cir. 1986) (quoting Anderson v. City of Bessemer City, 470 U.S. 564, 565 (1985)) (alteration
in original) (superseded by statute).
145. Public Fin. Corp. v. Freeman, 712 F.2d 219, 220 (5th Cir. 1983).
146. See, e.g., Copeland v. Merrill Lynch & Co., 47 F.3d 1415 (5th Cir. 1995); Baudoin v. Bank of Lafayette,
981 F.2d 736 (5th Cir. 1993).
147. FED. R. Civ. P. 61 provides:
No error in either the admission or the exclusion of evidence and no error or defect in any ruling or
order or in anything done or omitted by the court or by any of the parties is ground for granting a new trial
or for setting aside a verdict or for vacating, modifying, or otherwise disturbing a judgment or order,
unless refusal to take such action appears to the court inconsistent with substantial justice. The court at
every stage of the proceeding must disregard any error or defect in the proceeding which does not affect
the substantial rights of the parties.
148. Texas Extrusion Corp. v. Lockheed Corp. (In re Texas Extrusion Corp.), 844 F2d 1142, 1153-54 (5th
Cir.), cert. denied, 488 U.S. 926 (1988).
149. Texas Extrusion Corp., 844 F.2d at 1158.
150. In re First S. Sav. Ass'n, 820 F.2d 700, 714-15 (5th Cir. 1987).
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potential for irreparable harm in the absence of a stay; and third, whether the
bankruptcy and district courts abused their discretion."' 1
IV.

NOTICE OF APPEAL

A. To the District Court
1. Names on the Notice of Appeal Are Jurisdictional
To effectuate an appeal from a final order of the bankruptcy court, an appellant
must file a notice of appeal substantially complying with the requirements of the
official form; i.e., stating names and addresses of the parties and attorneys and
enclosing the appropriate fee. 5 2 Names on the notice of appeal are jurisdictional
and failure to comply negates the party's right to proceed. 5 Federal Rule of
Appellate Procedure 3(c) provides the model from which the bankruptcy rule was
formed. "A notice of appeal must specify the party or parties taking the appeal
. . ,"4The Supreme Court stated that this section is a jurisdictional requirement, and the purpose "is to provide notice both to the opposition and to the court
of the identity of the appellant." 55
However, Rule 8001 only requires that "[t]he notice of appeal. . . contain the
names of all parties." 6 The Fifth Circuit interprets this to be "materially different," in that the bankruptcy rule "lacks the 'specify' requirement that Torres concluded was the essence of [Rule] 3(c)." 5 7 Thus, in a bankruptcy context, the Fifth
Circuit looks to the literal meaning of "parties" and only requires the litigants involved in that particular judgment to be listed. 5 8
2. Timing
The appellant should file the notice of appeal within ten days of the date of entry
of the order or decree appealed from. 59 The notice of appeal must be filed with
the clerk- mailing will not suffice. 6 Notices of appeal filed before the entry of
judgment are deemed filed on the day of entry, and those filed in the wrong court

151. National Bank of Commerce v. Barrier (In re Barrier), 776 F.2d 1298, 1299-1300 (5th Cir. 1985).
152. FED. R.

BANKR.

P. 8001(a).

153. Citizens Bank & Trust Co. v. Case (In re Case), 937 F.2d 1014, 1020 (5th Cir. 1991).
154. FED. R. App. P. 3(c) (emphasis added).
155. Torres v. Oakland Scavenger Co., 487 U.S. 312, 318 (1988), supersededby rule as recognizedby Flaherty
v. Gas Research Inst., 31 F.3d 451, 458 (7th Cir. 1994). "Rule 3(c) was amended effective December 1, 1993,
failure to name a party whose intent to appeal is other... to provide that an appeal should not be dismissed 'for
wise clear from the notice.' " Flaherty, 31 F.3d at 458. However, the bankruptcy rules were modeled after the
preamendment Rule 3(c).
156. FED. R. BANKR. P. 8001(a) (emphasis added).
157. Case, 937 F.2d at 1021 (attorney was not named as a party to the appeal, but was allowed to challenge a
sanction award against him in the appeal because his name was on the notice).
158. Id.
159. FED. R. BANKR. P. 8002(a).
160. Id.
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are forwarded to the proper court. 6 "Failure of an appellant to take any step other
than the timely filing of a notice of appeal does not affect the validity of the
appeal, but is ground only for such action as the district court or bankruptcy appellate panel deems appropriate, which may include dismissal of the appeal.""8 2
Counsel should be careful when filing motions for a new trial and motions to
amend the judgment under Rule 9023,163 or motions for amended findings of fact
under Rule 7052(b).164 A notice of appeal filed before the court has ruled on any of
these motions will be ineffective until the last such motion outstanding has been
disposed of. 6' Although no new fees are due, an amended notice of appeal must
be filed after the order denying these motions is entered to receive appellate re1 66
view of that order.
3. Extensions
An extension of the ten-day period for filing of the notice of appeal may be
granted by the bankruptcy court judge. 16 7 Normally, requests for an extension
must be made during the original ten-day period, and an extension, not to exceed
twenty days from the expiration of the ten-day period, will be granted.1 68 The
Fifth Circuit recognizes an exception to this rule. If, within twenty days of the end
of the original period for filing, the movant can show "excusable neglect," the
court will grant a further extension. 6 Under Federal Rule of Civil Procedure 60,
the Fifth Circuit will set aside these district court determinations only if an "abuse
of discretion" is found. 17 0

161. FED. R. BANKR. P. 8002(a) provides:

The notice of appeal shall be filed with the clerk within 10 days of the date of the entry of the judgment,
order, or decree appealed from. If a timely notice of appeal is filed by a party, any other party may file a
notice of appeal within 10 days of the date on which the first notice of appeal was filed, or within the time
otherwise prescribed by this rule, whichever period last expires. A notice of appeal filed after the announcement of a decision or order but before entry of the judgment, order, or decree shall be treated as
filed after such entry and on the day thereof. Ifa notice of appeal is mistakenly fided with the district court
or the bankruptcy appellate panel, the clerk of the district court or the clerk of the bankruptcy appellate
panel shall note thereon the date on which it was received and transmit it to the clerk and it shall be
deemed filed with the clerk on the date so noted.
162. FED. R. BANKR. P. 8001(a).
163. FED. R. BANKR. P. 9023.
164. FED. R. BANKR. P. 7052(b).

165. FED. R. BANKR. P. 8002(b) (see I1 U.S.C.A. Rule 8002(b) (West Supp. 1995)).
166. Id.
167. FED. R. BANKR. P. 8002(c).

168. Id.
169. Solomon v. Smith (In re Moody), 41 F.3d 1024, 1026 (5th Cir. 1995). See FED. R. BANKR. P. 8002(c).
This exception does not apply
if the judgment or order appealed from does not authorize the sale of any property or the obtaining of
credit or the incurring of debt under § 364 of the Code, or is not a judgment or order approving a disclosure statement, confirming a plan, dismissing a case, or converting the case to a case under another chapter of the Code.
Id.
170. Crutcher v. Aetna Life Ins. Co., 746 F.2d 1076, 1082 (5th Cir. 1984). See also Wilson v. Thompson, 638
F.2d 801, 803 (5th Cir. Unit B Mar. 1981); Fackelman v. Bell, 564 F.2d 734, 736 (5th Cir. 1977).

1995]

FIFTHCIRCUITAPPEALS FROM BANKRUPTCYDECISIONS

The Fifth Circuit has delineated eight factors that a district court should consider before acting on Rule 60(b) motions: (1) final judgments should not be disturbed lightly; (2) these motions are not to be used as a substitute for appeal; (3)
the rule should be liberally construed; (4) whether the motion was filed within a
reasonable time; (5) whether the interest in deciding the case on the merits outweighs the interest in the finality of the judgment; (6) whether, after a trial on the
merits, the movant had a fair opportunity to present his claim or defense; (7)
whether there are intervening equities; and (8) any other factors relevant to justice.17
"'
4. Rule 58 and the Separate Document Rule
Filing a notice of appeal prior to the entering of a judgment may prevent appellate review. The Supreme Court initially required a mechanical application of the
separate document rule "in order to avoid new uncertainties as to the date on which
a judgment is entered."' 72 Five years later, the Supreme Court, in Bankers Trust
Co. v. Mallis, drew a careful distinction between cases where the parties have
waived the separate document rule and those where they have not. 17 3 The Court
held that "[i]f, by error, a separate judgment is not filed before a party appeals,
nothing but delay would flow from requiring the court of appeals to dismiss the
' Three factors
appeal."174
were considered by the Court in making this determination. First, did the district court intend the order to be the final disposition of the
case; second, was a judgment of dismissal recorded on the docket; and third, was
an objection raised by a party to the taking of the appeal in the absence of a separate judgment?175
The Fifth Circuit does not require that all three Mallis factors be met. 71 6 Rather,
"the party that would have benefited from a strict application of rule 58

. .

.must

be shown to have acquiesced, consciously or indifferently, in the waiver of what
otherwise must be a 'mechanically applied' rule."177 Thus, if an appellant files a
notice of appeal after a separate judgment has been entered, the notice may not be
attacked on timeliness standards because of the entry of some earlier decision.
Likewise, if the appellee objects to the failure of a separate document, Rule 58 will
be mechanically applied. The bottom line is to file your notice of appeal at the
time of the first entry; then, if a problem is discovered, motion the court to enter
the judgment; then file a new notice of appeal.

171. United States v. Gould, 301 F.2d 353, 356 (5th Cir. 1962).
172. United States v. Indrelunas, 411 U.S. 216, 222 (1973) (per curiam). FED. R. Ov.P. 58 states in pertinent
part: "Every judgment shall be set forth on a separate document. A judgment is effective only when so set forth
and when entered as provided in Rule 79(a)."
173. 435 U.S. 381, 384 (1978) (per curiam).
174. Id. at 385.
175. Id. at 387-88.
176. Seiscom Delta, Inc. v. Two Westlake Park (Inre Seiscom Delta, Inc.), 857 F.2d 279 (5th Cir. 1988).
177. Id. at 283.
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5. The Record and Issues on Appeal
Within ten days of filing the notice of appeal, the appellant must file with the
clerk of the bankruptcy court a designation of the items to be included in the record
on appeal and a statement of the issues to be presented.17 8 After service is
received, the appellee has an additional ten days to amend the statement to the
bankruptcy clerk and add any additional record portions or issues that the party
wishes to have considered on appeal.179 The record on appeal should contain the
items designated, the notice of appeal, the order appealed from, and any findings
of fact or conclusions of law reached by the court.180 The clerk of the district court
will then notify the bankruptcy court reporter, and within thirty days the reporter
will forward the requested portions of the record to the district court clerk.181
Upon receipt, the clerk will notify the parties of receipt of the record and the docketing of the appeal. 18 2
B. Appeals to the United States Courts of Appeals
Appeals to the Fifth Circuit from district court appellate determinations are
governed by Federal Rule of Appellate Procedure 4(a). Rule 4(a) provides that the
notice of appeal must be filed with the clerk of the district court within thirty days
83
of the entry of judgment, and within sixty days if the United States is a party.
Generally, a failure to receive notice of the order appealed from does not excuse
an untimely filing of a notice of appeal.' 8 4 Rule 4 provides that if a party does not
receive notice of the entering of judgment within three weeks of that entry, that
party may motion the court to reopen the time for filing a notice of appeal if no
other party will be prejudiced. 8 ' This motion is available to all parties who act
within seven days of receiving notice of appeal, or within 180 days of the entry of
the judgment.' 86 The discretion to grant such relief rests with the district court and
is reviewed under the abuse of discretion standard.187
A party may also seek relief from a lapse in the time to file a notice of appeal
' A party has an initial thirty days to file the
upon a showing of excusable neglect. 88
notice of appeal under Rule 4(a)(1). 189 With the permission of the district court,

178. FED. R. BANKR. P. 8006.

179. Id.
180. Id.
181. FED. R. BANKR. P. 8007(a).
182. FED. R. BANKR. P. 8007(b).

183. FED. R. App. P. 4(a).
184. Jones v. W.J. Servs., Inc. (In re Jones), 970 F.2d 36, 39 (5th Cir. 1992).
185. FED. R. App. P. 4(a)(6).
186. Id.
187. Crutcher v. Aetna Life Ins. Co., 746 F.2d 1076, 1082 (5th Cir. 1984) ("It is not enough that the granting
of relief might have been permissible, or even warranted-denial must have been so unwarranted as to constitute
an abuse of discretion.").
188. FED. R. App. P. 4(a)(5).
189. FED. R. App. P. 4(a)(l).
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an additional thirty days may be added on to this period.190 Thus, a party has sixty
days from the entry of the judgment to show excusable neglect and reinstate the
time period for filing the notice of appeal. The party seeking reinstatement will
have until the sixtieth day, or ten days from the date the extension is granted,
whichever is longer.191 The bottom line is that the appellant may have up to seventy
days to file the notice of appeal with a showing of good cause or excusable neglect.
V.

APPELLATE BRIEFS AND ARGUMENTS

A. Appellate Briefs: Courts ofAppeals
A clear and concise brief is the key to success on appeal. Even when counsel
does have the opportunity to present an oral argument, it is the brief that predisposes the judge toward a particular result and provides a basis for questions as he
listens to oral argument.
The appellant has forty days from the date of docketing to file the brief.192 The
appellee has thirty days to file from the date the appellant files.19 The appellant
has fourteen days after that to file a reply brief."' Briefs are deemed filed upon
mailing. 19
The federal rules dictate the content of briefs filed in the courts of appeals, but
the Fifth Circuit local rules set out specific requirements. 9 Briefs using twelvepoint type may not exceed forty pages for the principal brief and twenty pages for
the reply brief.197 The Fifth Circuit allows excess pages only in the most complex
cases.198 The Fifth Circuit requires the brief to be spiral bound and color coded to

190. FED. R. App. P. 4(a)(5).
191. Id.
192. FED. R. App. P. 3 1(a).
193. Id.
194. Id.
195. 5TH CIR. R. 31.2.
196. FED. R. App. P. 28; 5TH CIR. R. 28.3. The specific order of contents of the brief is as follows:
Certificate of interested persons, if required.
Statement regarding oral argument.
Table of contents and citations.
Statement of jurisdiction.
Statement of the issues.
Statement of the case.
(i) Course of proceedings and disposition in court below.
(ii) Statement of facts.
Summary of the argument.
Argument.
Conclusion.
Certificate of service.
5TH CIR. R. 28.3.
197. 5TH CIR. R. 28.1.
198. Id.
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identify the party's status on appeal.' 99 The case number should appear in large
bold type at the top of the cover.20
Finally, a concise and accurate brief is vital to success in the Fifth Circuit. The
judges do not have the time to read redundant or sloppily-drafted briefs. In the
words of Antoine de Saint Exupery: "[P]erfection is finally attained not when
there is no longer anything to add, but when there is no longer anything to take
away . .. "201
B. Appellate Briefs: District Courts
Once the clerk of the Fifth Circuit has notified the parties that the record has
been received from the district court reporter and the appeal has been docketed,
the appellant then has fifteen days to file a brief with the court.20 2 The appellee,
after receipt of the appellant's brief, has an additional fifteen days to file the reply
brief. 203 Except for reply briefs of the appellant and any cross appellees, no other
briefs will be accepted without leave of the court. 204
The Federal Rules of Bankruptcy Procedure specify the content and order of the
brief.205 These rules are subject to change by the local district court rules. 216 "The
brief of the appellee shall conform to the requirements of [Rule 8010(a)](1)(A)(E).

.

., except that a statement of the basis of appellate jurisdiction, of the issues,

or of the case need not be made unless the appellee is dissatisfied with the

199. FED. R. App. P. 32(a). The following are the colors of the briefs:
appellant-blue
record excerpts- white
appellee - red
reply brief gray
amicus brief- green.
Id.
200. 5TH CIR. R. 32.3.
201. ANTOINE DE SAINT EXUPERY, WIND, SAND AND STARS 66 (Lewis Galantiere trans., 1939).

202. FED. R. BANKR. P. 8009(a)(1). This is the general rule which may be modified by the district court's own
local rules, so counsel should always check these before proceeding with the appeal.
203. FED. R. BANKR. P. 8009(a)(2).
204. FED. R. BANKR. P. 8009(a)(3).
205. FED. R. BANKR. P. 8010(a)(l) states in pertinent part:
The brief of the appellant shall contain under appropriate headings and in the order here indicated:
(A) A table of contents, with page references, and a table of cases alphabetically arranged, statutes and
other authorities cited, with references to the pages of the brief where they are cited.
(B) A statement of the basis of appellate jurisdiction.
(C) A statement of the issues presented and the applicable standard of appellate review.
(D) A statement of the case. The statement shall first indicate briefly the nature of the case, the course of
the proceedings, and the disposition in the court below. There shall follow a statement of the facts relevant
to the issues presented for review, with appropriate references to the record.
(E) An argument. The argument may be preceded by a summary. The argument shall contain the contentions of the appellant with respect to the issues presented, and the reasons therefor, with citations to the
authorities, statutes and parts of the record relied on.
(F) A short conclusion stating the precise relief sought.
206. FED. R. BANKR. P.8010(a).
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statement of the appellant."" 7 The principal briefs shall not exceed fifty pages, and
the reply briefs shall not exceed twenty-five pages.208
C. OralArgument in the District Court
All parties should request oral argument, setting out a brief statement why oral
argument should be allowed. Argument will be allowed in all cases, unless the district judge determines, after examination of the briefs, record, and appendix, that
oral argument is not needed.2" 9 Thejudge will consider whether: "(1) the appeal is
frivolous; (2) the dispositive issue[s] . . . ha[ve] been recently authoritatively
decided; or (3) the facts and legal arguments are adequately presented in the briefs
and record and the decisional process would not be significantly aided by oral
argument. "210
VI.

STAY PENDING APPEAL

A. Stays
Motions for stays of the bankruptcy court order are generally presented to the
bankruptcy court judge first. The judge may make any order during the process to
protect the rights of all the parties.21 If the bankruptcy judge denies the motion,
another motion may be filed with the district court stating why relief was not
212
granted by the bankruptcy judge.
All appeals from the district court are automatically stayed for ten days following entry of the order.213 The appellant may motion the district court for an extension of the stay for a period not to exceed thirty days, unless good cause can be
shown. 214 If the appellant perfects an appeal during the thirty-day period, the stay
will continue until the court of appeals enters a judgment. 2 " There are three
exceptions to the automatic stay rule: (1) orders granting relief from automatic
stays; (2) orders concerning cash collateral; and (3) orders authorizing the trustee
to obtain credit.216
The Fifth Circuit recognizes the discretion of the district court in these matters,
but has set forth four criteria that the district court must use when considering a
stay pending appeal:
(1) whether the movant has made a showing of likelihood of success on the merits; (2) whether the movant has made a showing of irreparable injury if the stay is not

207. FED. R. BANKR. P. 8010(a)(2).
208. FED. R. BANKR. P. 8010(c). This number is "exclusive of pages containing the table of contents, tables of
citations and any addendum containing statutes, rules, regulations, or similar material." Id.
209. FED. R. BANKR. P. 8012.
210. Id.
211. FED. R. BANKR. P. 8005.
212. Id. The district court may grant relief, but may condition relief upon receipt of a bond. Id.
213. FED. R. BANKR. P. 8017(a).
214. FED. R. BANKR. P. 8017(b).
215. Id.
216. FED. R. BANKR. P. 8017(c).
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granted; (3) whether the granting of the stay would substantially harm the other parties; and (4) whether the granting of the stay would serve the public interest.217
To show likelihood of success, the movant" 'need only present a substantial case
on the merits when a serious legal question is involved and show that the balance of
the equities weighs heavily in favor of granting the stay.' "218 Minus a showing of
success, the movant may still obtain the stay" '[o]nly if the. . . other three factors
.. . [are] heavily tilted in the movant's favor
be one with patent substantial merit.' "219

...

and, even then, the issue must

B. Mootness
Under former Federal Rule of Bankruptcy Procedure 805, if certain decisions
of the district court were not stayed, any modification of the order upon appeal
would have no effect. 22 This provision is not in the new rule, but lives on under
common law and the advisory committee's notes in Federal Rule of Bankruptcy
Procedure 8005.221 As a general rule, failure to obtain a stay moots the appeal
either of a sale to a good faith purchaser, the procuring of credit, or the incurring of
debt.222

217. In re First S. Sav. Ass'n, 820 F.2d 700, 709 (5th Cir. 1987) (footnote omitted).
218. Id. at 709 n. 10 (quoting Ruiz v. Estelle, 650 F.2d 555, 565 (5th Cir. Unit A June 1981), affd inpart, rev'd
inpart, 679 F.2d 1115 (5th Cir.), and vacated inpart, 688 F.2d 266 (5th Cir. 1982), cert. denied, 460 U.S. 1042
(1983)).
219. Id. (quoting Ruiz v. Estelle, 666 F.2d 854, 857 (5th Cir. 1982), affd in part, rev'd in part, 679 F.2d 1115
(5th Cir.), and vacatedinpart, 688 F.2d 266 (5th Cir. 1982), cert. denied, 460 U.S. 1042 (1983)) (internal quotations omitted) (emphasis omitted).
220. FE. R. BANKR. P. 8005 advisory committee's notes.
221. Id.
222. Gilchrist v. Westcott (In re Gilchrist), 891 F.2d 559, 560 (5th Cir. 1990).

